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ROSCOE CONKLING ELEMENTARY SCHOOL
1.0  INTRODUCTION

This report is a study and review of the confidential report titled, “Site Investigation,
Roscoe Conkling School, Utica City School District”, dated April 2002, prepared by
Earth Tech, Inc. for the New York State Commission of Investigation to be used in their
investigation into the Utica City School District’s management of an $8.85 million
capital improvement bond.

This report will follow the same format as the Earth Tech, Inc. report for ease of
reference to both reports.

Our site review was based on the following criteria:

. Review of project related plans and specifications.

« Measurements of contract plans.

« Measurement of “as-built” field quantities, viewed from the surface.

- Evaluation of contractors and architect’s change orders relative to plan quantities,
as-built quantities and calculated/agreed upon pricing for change orders.

« Interview and site inspection of as-built conditions, with Mr. Craig Fehlhaber,
Clerk of the Works for the Project.

« Interview and plan review with the architect of record, Mr. Louis DiOrio.

« Consult with:
- CME Associates, Inc. — Testing laboratory.
- Atlantic Testing Laboratories, Ltd. — Testing laboratory.
- Architectural Stone Co., Inc. — Curb and sidewalk installer.
- C&S Engineers — Department of Transportation inspection group.

We field measured all new construction work including new sidewalks, parking lot
asphalt paving, curbing, concrete pads, retaining wall and stairs. Measurements were
based on visible surface conditions. In comparison, it appears Earth Tech, Inc. only
measured those items of work that “appeared to differ from the project plans”, as stated
on Page 2 of the investigation.

The results of our site review show different measurements from those reported by Earth
Tech, Inc. The following tables show our actual field measurements compared to those
produced by Earth Tech Inc.

2.0 DOCUMENT REVIEW

The document review for the sitework consisted of the following:
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« Project Plans for Parking Lots No.1, No. 2 and No. 3 (“Site Improvements”) dated
June 4, 1996.

« Project Plans for Parking Lot No. 4 (“Parking Lot Extension”) dated September 1,
1999.

« Project Manual dated September 1, 1999.

« Standard Form of Proposal for Site Improvements.

« Standard Form of Proposal for Parking Lot Extension.

« Contractor’s change order proposal.

« Architect’s response to contractor’s change order proposal letter dated November
18, 1999.

« Architect’s correspondence regarding Parking Lot No. 1 Retaining Wall alleged
deficiencies.

« Interview with the Architect, Mr. Louis DiOrio.

. Interview with the clerk of the works, Mr. Craig Fehlhaber.

The contract drawings lack necessary information to prepare a competitive bid. The
drawings did not include existing conditions, dimensions and contour lines; nor did they
describe specific sitework preparation prior to new construction. The drawings did not
include a start point or elevation to begin the new work, as well as new dimensions and
contour lines or spot elevations for the sitework.

Hence, the plans resulted in a range of competitive bids for Base Contract #1 from
$144,000 to $239,500, or a 40% difference. In a number of cases there were conflicts
between the project drawings and the technical specifications contained in the project
manual. For example, the Typical Paving detail on the plan calls for 12 inches of the
New York State Department of Transportation (DOT) Sub-base. Section 02000 of the
specifications requires only 6 inches of “run-of-bank gravel or crushed stone”. Also, the
Paving details call for a thickness of 4’ inches of asphalt, while the specifications call
for a thickness of 4 inches.

Mr. DiOrio advised that he and the contractor had post-bid conversations regarding
conflicts between the contract drawings and specification, and the conflicts were resolved
in the field to the satisfaction of both parties. However, we could not find any written
evidence of this.

Standard construction practices create an order of hierarchy to be utilized when bidding
and constructing work. Typically the hierarchy dictates the Contract Specification takes
precedence over the Contract Drawings; large scale details take precedence over small
scale details, etc. The object is to set a standard by which everyone will work (Architect,
Owner, and Contractor). The Supplemental General Conditions to the Specifications
typically define the hierarchy; however the documents utilized for the project did not
define the hierarchy.
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3.0 SITE REVIEW

3.1 The site was inspected to identify the extent of the work performed relative to the
work called for on the plans. All in-place quantities were measured. We did not
provide additional cores of asphalt paving, walks or retaining wall. Earth Tech
provided a limited number of cores, which we utilized in our review.

3.2 Coring was performed by Atlantic Testing Laboratories, Ltd, Utica, New York for
Earth Tech Inc. Earth Tech analyzed the cores and collected samples. In-place
density testing was recorded by Earth Tech and displayed in their report. We
utilized this information in our review.

4.0 RESULTS

The results of our review are presented on the following pages. Material quantities are
summarized on Table 3. The quantities were produced by two methods:

1) Bid Quantities — We produced a take-off (measurement) of the required quantities
to be built from the original bid documents. The bid quantities were produced
utilizing a computerized digitizer pad and Pay Dirt Earthwork program, as well as
taking measurements with a ruler as a backcheck.

2) As-built Quantities — In-field measurements were taken to produce quantities of
materials built in the field. As-built conditions refer to an illustration of the
conditions as they exist on site after completion of construction where deviations
from the construction drawings are noted.

The following Table 3 will summarize the bid quantities and as-built quantities. We have
also included Table 3 as produced by Earth Tech for easy comparison. Please note the
difference in quantities between Turner and Earth Tech. The difference between bid
quantities and as-built quantities shown in Table 3 has been transferred to Table 5. For
items that have changed quantities, the bid unit prices were used to evaluate the change.
For those items that did not have unit pricing, a fair unit price was used based on credible
units in the industry at that time for the Utica, New York area.

Unit pricing is a tool used by contractors, architects and owners on a regular basis. They
are used for preliminary budgets for/by owners, by contractors in the preparation of bids,
and at times used by contractors, architects and owners in the preparation of change
orders to contract work. Unit prices are established by contractors utilizing their
knowledge of construction and past experiences. Contractors interpret the documents,
envision the way in which the work will be performed, study the existing conditions and
proposed construction, try to anticipate the volume of work to be added or deducted,
question the difficulty of the work, question if the all work will be constructed at the
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same time or in small parts, and whether the work be done while on-site or will
remobilization be required. All avenues are investigated, and the contractors draw on
their past experiences to establish a unit price. Not all contractors look at unit pricing in
the same manner, indicating unit pricing is subjective. The largest part of unit pricing is
the definition of the unit price the architect has provided in the specification as well as the
anticipated volume of materials required to set a level playing field for all bidding
contractors. The specification does not provide a definition of what the unit prices are to
include and does not provide a material volume. The lack of definition starts the
confusion. Bidding contractors must interpret the plans and provide what they believe is
the definition of the unit price. Due to this, all contractors will provide unit pricing that
differs dramatically. For instance, (a) low bid contractor, Precision Demolition, provided
a unit price for subbase course at $8.50/cy. The bidding competition bid $24.00/cy for
the same work. (b) Precision Demolition provided a unit price for concrete curb
replacement at $14.75/lin.ft.. The bidding competition bid $22.00/lin.ft. for the same
work.

Unit pricing is not consistent with bidders due to a lack of a true definition of work to be
performed and a matter of document interpretation. In general, it is the contractors’ best
judgment.

Examples of confusion with unit pricing:

- Unit pricing for subbase course could be interpreted to include subbase materials
placed on a prepared subgrade and compacted or could be interpreted to include
demolition of existing conditions, stripping topsoil, cutting or filling the subgrade
and then placing and compacting subbase materials and fine grading.

- Curb replacement could be interpreted to include new curb on existing subbase or
could be interpreted to mean excavation and removal of old curb and subbase,
replacement of subbase with new, new curb, and backfill of curb.

Without a true definition of what a unit price is to include, a contractor cannot provide an
accurate unit price. Tables A and B (attached) show the wide range in unit pricing
submitted by all bidding contractors for the project (Contracts #1 and #2). It is
interesting to note the change in unit prices by Precision Demolition for the addition of
Parking Lot No. 4.

In our interview with the Architect, Mr. Louis DiOrio, he admitted it was an oversight on
his part to not include the definition of unit prices in the specification. Recognizing his
oversight at the start of construction, he elected to negotiate all changes with the
contractor and the Owner. There is no evidence this oversight and discovery was brought
to the attention of the school board verbally or in writing. Additionally, Mr. DiOrio, in
negotiating changes in lieu of utilizing unit prices, followed the provisions in the
Contract. General Conditions of the Contract for Construction, Article 7.2, and Change
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Order subparagraph 7.2.2 states that “method used in determining adjustments to the
contract sum may include those listed in subparagraph 7.3.3”. Subparagraph 7.3.3
provides four methods to determine adjustments to a contract. These methods are as
follows:

1. Architect and contractor mutually accept a lump sum proposal with supporting
data.

2. By the use of unit price

3. Cost to be determined in a manner agreed upon by the parties and a mutually
acceptable fixed or percentage fee (negotiations).

4. Cost determined by time and materials.

The architect, recognizing his problem with unit pricing as put forth in the contract
documents, used Method #3 in determining changes.

Another method to check or determine a unit price is to take-off a bid quantity and apply
it to the contractor’s Application and Certification for Payment continuation sheet (AIA
Document G703), commonly called a Schedule of Values. This application is typically
reviewed and approved by the architect prior to the first Application for Payment.

In review of Precision Demolition’s Application, Item #11, Retaining Wall, the
contractor has applied $24,000 from his bid estimate. The take-off of wall quantity is
385 lin.ft.. $24,000 divided by 385 lin.ft. yields a unit price of $62.34/lin.ft.. 260 lin.ft.
of wall was not constructed, therefore a credit in the amount of 260 lin.ft. x $62.34/lin.ft.,
less overhead and profit of 15% =a $13,777 credit. (Mr. DiOrio negotiated a $14,000
credit). Earth Tech believes that the credit should be $29,522.22 based on their quantity
take-off and the use of Means cost data. It is not fair to take back from the contractor
more than what the contractor has competitively bid ($24,000) for the total retaining wall
as shown.

4.1 SUBBASE

Material Thickness: Earth Tech stated that, based on Article 15 of the Supplementary
General Conditions, the project requirement for subbase thickness was 12 inches.
Conflicts between the drawings and specifications were brought to the attention of the
architect and clarified with the contractor in the field and established the subbase
material thickness at 6 inches as called for in the contract specification.

Material Type: Earth Tech states a credit is due for subbase materials based on samples
exceeding the DOT subbase requirement that limits fines (or dust) in the material to a
maximum of 10% on a No. 200 sieve. As previously stated, specification have
precedence over drawings. We consulted with both Atlantic Testing Laboratory
(ATL) and CME Testing Laboratory (CME) regarding this issue. We were informed
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that subbase testing is recommended to be performed in a laboratory with stone or gravel
samples supplied directly from the quarry, not through coring. Both labs stated core
samples may not provide an accurate analysis of fines (or dust) compared to samples
from the quarry for the following reasons:

1. Groundwater could raise and deposit additional fines (dust) in the subbase
course.

2. The individual coring and collecting sample could possibly core as little as
1/8" into the subgrade materials, which would result in a false reading.

3. Most important is the coring itself. Coring creates dust or fines. Coring is
performed with water to assist in cutting and to prevent damage to the core
bit. Both labs stated it is highly probable the fines from cutting would be
carried into the subbase via the water used for cutting and the additional fines
will provide an increased fine content in the subbase material.

4. Subbase materials are stockpiled at the source of manufacture. Although
DOT sampling (taken from the center of the stockpile) indicates a fine content
of less than 10%, the samples taken may not truly represent the material at the
top or bottom of the stockpile which is affected by weather conditions, mainly
rain and melting snow. Depending on the location from which the material is
taken from the stockpile and transported to the site, the fine content will vary.
Based on today’s DOT specification for P-209 crushed aggregate base course,
it is acceptable to have the fine base course content vary + 3%.

5. The six, small 4" diameter samples taken by Earth Tech do not truly represent
the 51,400 sq.ft. of asphalt subbase area.

Compaction: The technical specifications, Section 02000, do not contain a quantitative
compaction requirement. Typically, documents require 95% in-place density. The
three density tests produced by Earth Tech averaged 94.3%. In speaking with several
testing agencies, in-place density tests should be taken at the time of installation. In
order to determine if the in-place density is sufficient, the District would have to hire
a geotechnical engineer to evaluate.

4.2 PAVEMENT

The pavement, as specified by the project drawings, is comprised of 3'%" of NYSDOT
Type 3 binder course with 1" of NYSDOT Type 7 top course, for a total thickness of
4'5". However, the project specification specifies 3" of 2A binder course with 1" of 1A
top course, for a total thickness of 4".
NOTE: The asphalt types called out in the specifications refer to a previous version of
the NYSDOT standard specifications.

The Architect advised that he and the contractor had a post-bid conversation regarding
this conflict and directed the contractor to follow the specification.
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The January 2, 1990 Department of Transportation (DOT) standard specifications for
construction and materials, Paragraph 401-1.15 Thickness Tolerance, allow a tolerance of
4" in total thickness for paving 4" or less. In other words, pavement thickness of 3%."
(3.75 inches) is acceptable.

Pavement thickness was measured at six locations by Earth Tech, Inc. Comparing the
specified thickness and the actual asphalt core thickness, 4 of the 6 cores equal or exceed
the specified 4" requirement. The 2 additional cores are shy in thickness and only
represent the location in which the core was taken. However, if you average all cores
together, the average thickness is 3.79", which is within tolerance and above the 3.75”
allowable thickness.

C&S Engineers is a well-known Syracuse, NY based company that has a division that
specializes in DOT inspections. The head of that department informed us that DOT does
not take credits for asphalt paving insufficient thicknesses. DOT requires removal and
reinstallation. C&S questioned why the on-site testing agency did not pick up the
insufficient thicknesses at the time of installation. The District did not hire a testing
agency.

A credit is not due based on asphalt pavement thickness.

4.3 SIDEWALK

The project specifications indicate concrete sidewalks are to be installed per City of Utica
specifications, which require 4" thick concrete walks. Alternatively, the Typical
Sidewalk details on the project drawings indicate that concrete sidewalks are to be a
minimum of 6" thick with wire reinforcement.

The architect advised that he and the contractor had a post-bid conversation regarding
this conflict and directed the contractor to follow the City of Utica standards for
sidewalks at 4" in thickness.

Earth Tech measured concrete sidewalks at 57" and 7’4" in thickness. Both cores have
exceeded the specified 4" thickness. A credit is not due based on sidewalk thickness.
4.4 CURBING

Table 3 shows the quantity differences between Earth Tech and Turner. The differences

stem from as-built measurements and the field change to concrete curbing size. Please
refer to Table 5 for the cost difference of the 6" curb called for and the 9" curb installed.
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4.5 CONCRETE PAD

The concrete pad proposed on the contract plans was not built, and a credit is due the
contract as shown in Table 5. The pad was a trade-off for additional asphalt paving over
the existing concrete pad in the same location.

A dumpster pad was added adjacent to Parking Lot #2 in the amount of 168 sq.ft. as field
measured. The dumpster pad is reflected in Table 5.

4.6 CONCRETE RETAINING WALL

A long retaining wall was proposed for the north side of the School District property line.
During construction, 259 lin.ft. of wall was not constructed and credited to the owner.

We have reviewed the retaining wall credit in Paragraph 4.0. As stated, 385 lin.ft. of
retaining wall was proposed. The contractor’s approved Schedule of Values stated the
value of the retaining wall was $24,000 or $62.34/lin.ft.. A credit for 259 lin.ft. of wall
which was not constructed x $62.34/lin.ft. = $13,777, as shown on Table 5.

4.7 CHANGE ORDER TOTAL

The change order total proposed to the Board of Education is compared to the credit
calculated based on the constructed quantities measured at the site (Table 3). The
comparison is presented on Table 5. Table 5 also examines the Contractor’s change
order request.

The Contractor made a claim for approximately $20,000 to account for numerous
changes to the parking lot; layouts during construction ($13,000) and for the use of a
particular paving subcontractor ($7,000). The Architect counter offered $2,225 as
compensation, taking all credits into account. Adjustments to the claimed amount are as
stated in Mr. DiOrio’s letter of December 14, 1999, revised. We have outlined our total
change order adjustment in Table 5. Our calculated adjustment is $9,346. We have no
information by which to judge the merits of the contractor’s claims since they are a result
of the interaction of the Contractor and the Architect during construction.

5.0 SUMMARY

This summary presents our findings of the Site Improvement Project and compares our
findings to those found in the confidential report prepared by Earth Tech, Inc, for the
New York State Commission of Investigation.
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Our investigation included the review of:

Contract plans and specifications.

Contract between the School District and Precision Demolition.

Precision Demolition’s request for change order and the Architect’s response to
the request

Weekly bulletins as prepared by the clerk of the works

Interview with the architect, Mr. Louis DiOrio

Interview with the clerk of the works, Mr. Craig Fehlhaber

Consult with:

- CME Associates, Inc. — Testing laboratory

- Atlantic Testing Laboratories, Ltd. — Testing laboratory

- Architectural Stone Co., Inc. — Curb and sidewalk installer

- C&S Engineers — Department of Transportation inspection group
Reviewed the State of New York’s Commission of Investigation Preliminary and
Final Reports

Reviewed the confidential site investigation as prepared by Earth Tech, Inc. for
New York State Commission

Attached are Tables #3 and #5 as prepared by Turner and, for comparison purposes,
Tables #3 and #5 as prepared by Earth Tech, Inc.

Comparing the tables you can see major differences in plan quantities, as built quantities
and dollar value. The differences or irregularities may be explained by the following:

Earth Tech, Inc. may not have measured all as-built conditions, other than those
items that “appeared to differ from the project plane”. As-built conditions refer
to an illustration of the conditions as they exist on site after completion of the
construction, where deviations from the construction drawings are noted.

The building industry standard that dictates project specifications take precedence
over contract drawings.

Contract plans that lack dimensions and elevations.

Ambiguities and inconsistencies between the contract plans and specifications.
Changes in the scope of work that were not defined or documented in writing.
Lack of a quantitative testing agency on site at the time of construction.
Insufficient record keeping on the part of the architect and the contractor.

Earth Tech’s interpretation in reference to Article 15 of the Supplemental General
Conditions which state:

“Failure to report any conflicts discovered in the Contract Documents, and/or
proceed with the work without clarification for same, shall be deemed evidence
that the contractor(s) has elected to proceed in the more expensive manner at his
own risk.”
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Mr. DiOrio advised he and the contractor had post-bid conversations regarding conflicts
between the drawings and specification, and the conflicts were resolved in the field to the
satisfaction of both parties.

The report prepared by Earth Tech, Inc. appears to be a summation of their interpretation
of the contract documents, utilizing Article 15 of the General Conditions as the basis of
their findings and associated measurements.

Our review is based on the industry practice that specifications have precedence over
drawings and as-built field measurements showing differences in the areas of curbing,
asphalt paving, retaining wall and materials quantity, all of which are presented in Tables
3 and 5.

The specification did not specify the order of precedence for bidding the project.
Therefore, we use the lesser of the two methods due to the competitive nature of the
bidding process.

6.0 FINDING

The Clerk of the Works, who took his direction from the Architect, was also the School
District’s Superintendent of Buildings and Grounds at the time of construction.
Essentially, he was working two full time jobs for the District. He was tasked with
overseeing nine roof projects and six sitework projects at the same time, in addition to
duties related to operations and maintenance for the District.

Throughout our investigation we did not see evidence where anyone was grossly
negligent or incompetent throughout the construction project. The management of the
project was difficult based upon conflicting plans and specification, and the number of
changes incorporated into the work. However, the intent of the contract was met, and
within budget as shown on Tables 3 and 5.

The curbs, asphalt paving, walks, retaining walls, etc, are intact after six years. One
would expect to see deterioration of asphalt paving within two years. Some is evident
and expected without constant maintenance. The reason the asphalt is-tact is due to the
proper installation of subbase materials.

The curbing is experiencing some deterioration which we believe is due to snow plows
hitting and chipping the curb, with the exception of 20 lin.ft. of curb that appears to have

been installed with substandard concrete or was severely damaged by snow plowing.

The sidewalks appear intact, with little or no evidence of deterioration or movement.
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The retaining wall, stairs, and railings are in very good condition with little or no
evidence of deterioration, but were re-installed due to the District’s subsequent arbitration
with Precision Demolition.

Based on the differences in reporting, our report shows a more complete accounting for
dollars based on accurate field measurements of as-built conditions.
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UNIT PRICE COMPARISON

CONKLING SCHOOL - CONTRACT #1

ADD/ Precision United Poncell Ocuto Hanna
ITEM UNIT | DEDUCT| Demolition Contractors | Construction | George Nole | Jemcoat, Inc. Paving Construction
Unclassified
Excavation cy ADD $8.00 $15.00 $25.00 $20.00 $25.00 $16.75 $9.00
Sub-base course cy ADD $8.50 $13.50 $30.00 $30.00 $30.00 $18.35 $24.00
Asphalt binder
course sf ADD $1.03 $0.70 $0.80 $1.25 $7.00 $1.10 $0.92
Asphalt top course sf ADD $0.64 $0.50 $0.60 $1.00 $7.00 $0.40 $0.48
Concrete curb If ADD $14.75 $14.50 $18.00 $15.00 $25.00 $15.75 $20.00
Concrete sidewalk sf ADD $6.50 $5.50 $4.20 $6.50 $8.00 $5.25 $7.50
Concrete curb
replacement If ADD $14.75 $14.50 $23.00 $25.00 $28.00 $15.75 $22.00
Concrete sidewalk
replacement sf ADD $8.50 $5.50 $4.80 $9.50 $8.00 $5.25 $8.50
* Deduct unit prices were not called for in contract documents
UNIT PRICE COMPARISON
CONKLING SCHOOL - CONTRACT 2
ADD/ Precision Nole Roberts Ocuto Hanna Murphy

ITEM UNIT DEDUCT | Demolition Construction | Jemcoat, Inc. | Construction Blacktop Construction Excavation
Unclassiied
Excavation cy ADD $10.00 $10.00 $30.00 $12.50 $23.60 $7.00 $6.50

cy ADD $13.50 $15.00 $35.00 $10.25 $22.10 $20.00 $25.00
Sub-base course cy DEDUCT 5.50 $12.00 0.00 $6.75 $10.40 $15.00 $20.00
Asphalt binder sf ADD 1.75 1.10 2.00 0.90 1.05 1.00 1.50
course sf DEDUCT 0.50 0.80 0.00 0.70 0.65 0.85 1.20
Asphalt top sf ADD 1.00 1.15 1.00 0.50 0.55 0.60 0.75
course sf DEDUCT 0.20 0.79 0.00 0.35 0.35 0.47 0.50

If ADD $17.50 $14.00 $30.00 $20.00 $19.80 $25.00 $25.00
Concrete curb If DEDUCT 6.00 $10.00 0.00 $15.00 $14.40 $15.00 $20.00
Concrete sf ADD 7.50 $6.00 8.00 $5.50 $6.20 $7.00 $8.00
sidewalk sf DEDUCT 1.50 $4.00 0.00 $3.00 $4.00 $5.00 $6.00
Concrete curb If ADD $16.75 $20.00 $30.00 $22.00 $22.00 $31.00 28.00
replacement If DEDUCT $5.00 $18.00 0.00 $15.00 $14.40 $20.00 20.00
Concrete sf ADD $10.50 $8.00 8.00 $6.00 $7.80 $8.00 10.00
sidewalk sf DEDUCT $2.50 $6.00 0.00 $3.00 $5.00 $6.00 $8.00




JOHN F. KENNEDY JUNIOR HIGH SCHOOL

SUMMARY

This summary presents our findings of the Site Improvement Project and compares our
findings to those found in the confidential report prepared by Earth Tech, Inc, for the
New York State Commission of Investigation.

Our review included the following:

Contract plans and specifications

Contract between the School District and George A. Nole & Son, Inc.

George A. Nole & Son, Inc. request for change order.

Weekly bulletins as prepared by the clerk of the works

Interview with the architect, Mr. Louis DiOrio

Interview with the clerk of the works, Mr. Craig Fehlhaber

Consult with:

- CME Associates, Inc. — testing laboratory

- Atlantic Testing Laboratories, Ltd. — testing laboratory

- Architectural Stone Co, Inc. — curb and sidewalk installer

- C&S Engineers — Department of Transportation inspection group
Reviewed the State of New York’s Commission of Investigation Preliminary and
Final Reports

Reviewed the confidential site investigation as prepared by Earth Tech, Inc. for
New York State Commission.

Attached are Tables 3 and 5 as prepared by Turner and, for comparison purposes, Tables
3 and 5 as prepared by Earth Tech, Inc.

Comparing the tables you can see differences in plan quantities, as-built quantities and
dollar value. The differences or irregularities appear to be a result of:

Earth Tech, Inc. not measuring all as-built conditions, other than those items that
“appeared to differ from the project plane”. As built conditions refers to an
illustration of the conditions as they exist on site after completion of construction,
where deviations from the construction drawings are noted.

The building industry practice that dictates project specifications take precedence
over contract drawings

Contract plans that lack dimensions and elevations

Ambiguities and inconsistencies between the contract plans and specifications
Changes in the scope of work that were not defined or documented in writing
Insufficient record keeping on the part of the architect and contractor

Earth Tech’s interpretation in reference to Article 15 of the Supplemental General
Conditions which states:

“Failure to report any conflicts discovered in the Contract Documents, and/or proceed

with the work without clarification for same, shall be deemed evidence



JOHN F. KENNEDY JUNIOR HIGH SCHOOL

that the contractor(s) has elected to proceed in the more expensive manner at his
own risk.”

After an interview with Mr. DiOrio, he advised that he and the contractor had post-bid
conversations regarding conflicts between the drawings and specification and the
conflicts were resolved in the field to the satisfaction of both parties.

The report prepared by Earth Tech, Inc. is a summation of their interpretation of the
contract documents, utilizing Article 15 of the Supplementary General Conditions of the
Contract as the basis of their findings and associated measurements.

Our review is based on the industry practice that specifications have precedence over
drawings and as-built field measurements showing differences in the areas of concrete
sidewalks, curbing, asphalt paving, and materials quantity, all of which are presented in
Tables 3 and 5.

The specification did not specify the order of precedence for bidding the project.
Therefore, industry practice uses the lesser of the two methods due to the competitive
nature of the bidding process

CONCLUSION

The materials installed by George A. Nole & Son, Inc. remain in good condition after 6
years. There is little evidence of deterioration to the installed sidewalks, curbing, and
asphalt paving other than the damage created by snow plowing.

Prior to the District’s request to involve Turner in this review, the Attorney General of
the State of New York, Oneida County District Attorney, and the New York State
Commission on Investigations investigated George A. Nole & Son, Inc. regarding Nole’s
business practices in reference to the Utica City School District’s $8.85 million bond
issue; in particular, the contracts Nole was awarded by the School District. It is our
understanding that as a result of the investigation by the state, Nole returned to the School
District an overpayment of funds in the amount of $30,000 and an additional $60,000 as
agreed to with the Assistant Attorney General of the State of New York.

We understand a portion of the $60,000 payment was contributed to John F. Kennedy
Junior High School Project and speculate this payment as a settlement for any unresolved
or underlying issues on the project.
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KERNAN ELEMENTARY SCHOOL

SUMMARY

This summary presents our findings of the Site Improvement Project and compares our
findings to those found in the confidential report prepared by Earth Tech, Inc, for the
New York State Commission of Investigation.

Our review included the following:

Contract plans and specifications

Contract between the School District and George A. Nole & Son, Inc.

George A. Nole & Son, Inc.’s request for change order

Weekly bulletins as prepared by the Clerk of the Works

Interview with the Architect, Mr. Louis DiOrio

Interview with the Clerk of the Works, Mr. Craig Fehlhaber

Consult with:

- CME Associates, Inc. — testing laboratory

- Atlantic Testing Laboratories, Ltd. — testing laboratory

- Architectural Stone Co., Inc. — curb and sidewalk installer

- C&S Engineers — Department of Transportation inspection group
Reviewed the State of New York’s Commission of Investigation Preliminary and
Final Reports

Reviewed the confidential site investigation as prepared by Earth Tech, Inc. for
New York State Commission

Attached are Tables 3 and 5 as prepared by Turner and, for comparison purposes, Tables
3 and 5 as prepared by Earth Tech, Inc.

Comparing the tables, you can see differences in plan quantities, as-built quantities and
dollar value. The differences or irregularities are produced by:

Earth Tech, Inc. not measuring all as-built conditions other than those items that
“appeared to differ from the project plane”. As-built conditions refer to an
illustration of the conditions as they exist on site after completion of construction
where deviations from the construction drawings are noted.

The building industry practice that dictates project specifications take precedence
over contract drawings.

Contract plans that lack dimensions and elevations.

Ambiguities and inconsistencies between the contract plans and specifications.
Changes in the scope of work that were not defined or documented in writing.
Insufficient record keeping on the part of the Architect and Contractor.

Earth Tech’s interpretation in reference to Article 15 of the Supplemental General
Conditions which states:

“Failure to report any conflicts discovered in the Contract Documents, and/or
proceed with the work without clarification for same, shall be deemed evidence



KERNAN ELEMENTARY SCHOOL

that the contractor(s) has elected to proceed in the more expensive manner at his
own risk.”

Mr. DiOrio advised that he and the contractor had post-bid conversations regarding
conflicts between the drawings and specification, and the conflicts were resolved in the
field to the satisfaction of both parties.

The report prepared by Earth Tech, Inc. is a summation of their interpretation of the
contract documents, utilizing Article 15 of the Supplementary General Conditions of the
Contract as the basis of their findings and associated measurements.

Our review is based on the industry practice that specifications have precedence over
drawings and as-built field measurements showing differences in the areas of concrete
sidewalks, asphalt paving, additional items not previously reported and materials
quantity, all of which are presented in Tables 3 and 5.

The specification did not specify the order of precedence for bidding the project.
Therefore, we use the lesser of the two methods due to the competitive nature of the
bidding process.

FINDINGS

1. Asphalt pavement resurfacing differences are based on plan quantity and as-built
field measurements. The contract drawings do not portray existing asphalt paving
surface correctly. Prior to project construction, additional asphalt paving was
installed on the west side of the parking lot. This additional paving received
asphalt paving resurfacing at an additional cost.

2. Asphalt paving is specified to be 4" thick. The average thickness of asphalt
paving cores presented by Earth Tech is 4.15". Therefore, a credit does not apply.

3. Concrete sidewalk thickness as specified per City of Utica is 4"”. The core,
presented by Earth Tech, is 5". Therefore, a credit does not apply.

4. Sub-base course is specified to be 6" thick. The particle size distribution is
specified, in part, as 0 - 10% passing a #200 sieve, which is dust. The average of
8 specified samples collected by Earth Tech averaged 11.75%, slightly higher
than the 0 - 10% specified. The method of samples collection could easily adjust
the final findings. For example, a sample collected deeper than the specified 6"
thickness could have included subgrade materials containing a high fine, or dust,
content and/or the water used for coring washed the fines, generated from the
coring operation, into the subbase material, elevating the fine content.

Based on the above, a credit does not apply.



KERNAN ELEMENTARY SCHOOL
CONCLUSION

Throughout our review, we did not find evidence that anyone was grossly negligent or
incompetent throughout the project. George A. Nole & Son, Inc. was issued a Change
Order in the amount of $17,326 based on site changes and negotiations with the
Architect. Our Table 5 indicates the change order amount could be in the range of
$8,200. Why the difference? It could possibly due to undocumented changes and/or
undocumented negotiations with the architect.

The curbs, asphalt paving, walks, etc, are holding up well after six years. One would
expect to see deterioration of asphalt paving within two years. Some is evident and
expected without constant maintenance. The asphalt is intact due to the sub-base
materials holding up, which indicates the sub-base was installed correctly.

The curbing is experiencing some deterioration, which we believe is due to snowplows
hitting and chipping the curb, but in general, they appear to be in good shape.

The walks appear to be intact, with little or no evidence of deterioration or movement.
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TABLE A

UNIT PRICE COMPARISON

KERNAN ELEMENTARY SCHOOL

Nole Burrows Hanna North Jemcoat, Ocuto
Item Add/ Deduct| Unit | Construction | Trucking | Construction Paving Inc. Blacktop
Unclassified Excavation ADD cy 4.50 $8.00 $7.00 $12.50 25.00 $12.00
Sub-Base Course ADD cy 7.50 $10.00 $16.00 $12.50 30.00 $27.00
Asphalt Binder Course ADD sf 0.93 $0.86 $0.83 $0.77 60.00 $0.80
Asphalt Top Course ADD sf 0.53 $0.30 $0.35 $0.26 80.00 $0.26
Concrete Curb ADD If $12.75 $19.00 $25.00 $22.00 25.00 $16.00
Concrete Sidewalk ADD sf $6.50 $5.50 $7.00 $6.50 $8.00 $7.00
Concrete Curb Replacement ADD If $18.90 $24.00 $30.00 $22.00 $28.00 $16.00
Concrete Sidewalk Replacement ADD sf $9.50 $6.75 $7.50 $6.50 $8.00 $7.00

NOTE: Deduct Unit Prices not called for in Contract Documents




CHRISTOPHER COLUMBUS ELEMENTARY SCHOOL

SUMMARY

This summary presents our findings of the Site Improvement Project and compares our
findings to those found in the confidential report prepared by Earth Tech, Inc, for the
New York State Commission of Investigation.

Our review included the following:

Contract plans and specifications

Contract between the School District and George A. Nole & Son, Inc.

George A. Nole & Son, Inc.’s request for change order

Weekly bulletins as prepared by the Clerk of the Works

Interview with the Architect, Mr. Louis DiOrio

Interview with the Clerk of the Works, Mr. Craig Fehlhaber

Consult with:

- CME Associates, Inc. — testing laboratory

- Atlantic Testing Laboratories, Ltd. — testing laboratory

- Architectural Stone Co., Inc. — curb and sidewalk installer

- C&S Engineers — Department of Transportation inspection group
Reviewed the State of New York’s Commission of Investigation Preliminary and
Final Reports

Reviewed the confidential site investigation as prepared by Earth Tech, Inc. for
New York State Commission

Attached are Tables 3 and 5 as prepared by Turner and, for comparison purposes, Tables
3 and 5 as prepared by Earth Tech, Inc.

Comparing the tables, you can see differences in plan quantities, as-built quantities and
dollar value. The differences or irregularities are produced by:

Earth Tech, Inc. not measuring all as-built conditions other than those items that
“appeared to differ from the project plane”. As-built conditions refer to an
illustration of the conditions as they exist on site after completion of construction
where deviations from the construction drawings are noted.

The building industry practice that dictates project specifications take precedence
over contract drawings.

Contract plans that lack dimensions and elevations.

Ambiguities and inconsistencies between the contract plans and specifications.
Changes in the scope of work that were not defined or documented in writing.
Insufficient record keeping on the part of the Architect and Contractor.

Earth Tech’s interpretation in reference to Article 15 of the Supplemental General
Conditions which states:

“Failure to report any conflicts discovered in the Contract Documents, and/or
proceed with the work without clarification for same, shall be deemed evidence



CHRISTOPHER COLUMBUS ELEMENTARY SCHOOL

that the contractor(s) has elected to proceed in the more expensive manner at his
own risk.”

Mr. DiOrio advised that he and the contractor had post-bid conversations regarding
conflicts between the drawings and specification, and the conflicts were resolved in the
field to the satisfaction of both parties.

The report prepared by Earth Tech, Inc. is a summation of their interpretation of the
contract documents, utilizing Article 15 of the Supplementary General Conditions of the
Contract as the basis of their findings and associated measurements.

Our review is based on the industry practice that specifications have precedence over
drawings and as-built field measurements showing differences in the areas of concrete
sidewalks, asphalt paving, additional items not previously reported and materials
quantity, all of which are presented in Tables 3 and 5.

The specification did not specify the order of precedence for bidding the project.
Therefore, we use the lesser of the two methods due to the competitive nature of the
bidding process.

1. The difference in quantity of concrete walks appears to exist in the removal and
reinstallation of walks of which Earth Tech was unaware. Sidewalk thicknesses
as specified per City of Utica are 4". The cores, presented by Earth Tech,
averaged 7%". Therefore, a credit does not apply.

2. Asphalt paving is specified to be 4" thick. The average thickness of asphalt
paving cores, provided by Earth Tech, is 4". Therefore, a credit does not apply.

3. Sub-base course is specified to be 6" thick. The particle size distribution is
specified, in part, as 0 — 10% passing a #200 sieve. The average of 7 samples
collected by Earth Tech is 10%; therefore a credit does not apply.

CONCLUSION

Throughout our review we did not see evidence that anyone was grossly negligent or
incompetent throughout this construction project. The project documentation was not
managed well. However, the intent of the contract appears to be met and within budget
as shown on Tables 3 and 5.

The curbs, asphalt paving, walks, etc, are well intact after six years. One would expect to
see more deterioration of asphalt paving within the first two years. Some is evident and
expected without constant maintenance. The asphalt is in good shape, which indicates
the sub-base material is holding up. The curbing is experiencing some deterioration,
which could be due to snow plowing. The walks are in very good shape, with little to no
evidence of deterioration or movement.



CHRISTOPHER COLUMBUS ELEMENTARY SCHOOL

Based on the differences in reporting, our report shows a more complete accounting for
dollars based on accurate field measurements of as-built quantities.
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